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1. The Role of Disability Legislation

Persons with disabilities often are excluded from the mainstream of the society and denied their human rights. Both de jure and de facto discrimination against persons with disabilities have a long history and take various forms. They range from invidious discrimination, such as the denial of educational opportunities, to more subtle forms of discrimination, such as segregation and isolation because of the imposition of physical and social barriers. Effects of disability-based discrimination have been particularly severe in fields such as education, employment, housing, transport, cultural life and access to public places and services. This may result from distinction, exclusion, restriction or preference, or denial of reasonable accommodation on the basis of disablement, which effectively nullifies or impairs the recognition, enjoyment or exercise of the rights of persons with disabilities. 

Despite some progress in terms of legislation over the past decade, such violations of the human rights of persons with disabilities have not been systematically addressed in society. Most disability legislation and policies are based on the assumption that disabled persons simply are not able to exercise the same rights as non-disabled persons. Consequently the situation of persons with disabilities often will be addressed in terms of rehabilitation and social services. A need exists for more comprehensive legislation to ensure the rights of disabled persons in all aspects - political, civil, economic, social and cultural rights - on an equal basis with persons without disabilities. Appropriate measures are required to address existing discrimination and to promote thereby opportunities for persons with disabilities to participate on the basis of equality in social life and development.

One of the dominant features of twentieth century jurisprudence has been the recognition of law as a tool of social change. Though legislation is not the only means of social progress, it represents one of the most powerful vehicles of change, progress and development in society.

Current legislation should be reviewed with a view to integrating the disability perspective into all spheres of legislative effort and improve thereby the situation of persons with disabilities. 

There also are certain cultural and social barriers that have served to deter full participation of persons with disabilities. Discriminatory practices against persons with disabilities thus may be the result of social and cultural norms that have been institutionalized by law. Changes in the perception and concepts of disability will involve both changes in values and increased understanding at all levels of society, and a focus on those social and cultural norms, that can perpetuate erroneous and inappropriate myths about disability.

Legislation at country level represents a fundamental link in promoting the rights of persons with disabilities. While the importance - and increasing role - of international law in promoting the rights of persons with disabilities is recognised by the international community, domestic legislation remains one of the most effective means of facilitating social change and improving the status of disabled persons. International norms concerning disability are useful for setting common standards for disability legislation. Those standards also need to be appropriately reflected in policies and programmes that reach persons with disabilities and can effect positive changes in their lives. 
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2. International Legal Framework

(a) Pertinent international treaties that are binding on States, which create legal obligations to the States Parties.

By virtue of being citizens of their own country, persons with disabilities should be accorded the same rights as non-disabled citizens in relevant international legal instruments and their application - or incorporation - in national legislation. In other words, people with disabilities should be accorded the best possible protection of her or his rights by the best possible law. 

International treaties which address disability issues include: 

· (1) International Covenant on Civil and Political Rights 1; 

· (2) International Covenant on Economic, Social and Cultural Rights 2; 

· (3) Convention on the Rights of the Child 3; 

· (4) Convention on the Elimination of All Forms of Discrimination against Women 4; 

· (5) Convention against Torture and other Cruel, Inhuman and Degrading Treatment or Punishment 5; 

· (6) Convention concerning Discrimination in Respect of Employment and Occupation, International Labour Organisation Convention no.111 6; 

· (7) Convention concerning Vocational Rehabilitation and Employment, International Labour Organisation Convention no.159 7; 

· (8) Convention concerning Vocational Guidance and Vocational Training in the development of Human Resources, International Labour Organisation Convention no.142

 HYPERLINK "http://www.un.org/esa/socdev/enable/disovlf.htm" \l "Footnotes" 8; and 

· (9) Convention against Discrimination in Education 9. 

All international human rights instruments protect the rights of persons with disabilities through the principles of equality and non-discrimination. General, universal and regional human rights instruments include the Universal Declaration of Human Rights

 HYPERLINK "http://www.un.org/esa/socdev/enable/disovlf.htm" \l "Footnotes" 10 (UDHR), the International Covenant on Civil and Political Rights, and the International Covenant on Economic, Social and Cultural Rights. Recent international human rights instruments which have provisions concerning persons with disabilities include: Universal Declaration of Human Rights (UDHR) (article 25, right to an adequate standard of living): Convention of the Rights of the Child (article 23); African Charter of Human and People's Rights11 (art. 18(4)); and the draft for an Optional Protocol to the Convention on Human Rights in the area of Economic, Social and Cultural Rights12. Moreover, provisions protecting members of vulnerable population groups, which are included in basic human rights instruments, also are applicable to disabled persons. 

In addition, a General Comment on persons with disabilities has been given by the Committee on Economic, Social and Cultural Rights 13. General Comments are authoritative statements of the Committee of its understanding of a set of rights enshrined in the International Covenant on Economic, Social and Cultural Rights, which are used to measure the level of compliance of States Parties with regard to the specific rights contained in the Covenant.

International human rights treaties are binding on States Parties that have signed and ratified the instruments. Some universal instruments, such as UDHR, and some specific provisions, such as the principle of non-discrimination, have become part of international law and are considered binding on all States, even those that have not ratified a human rights treaty. 

There has been growing recognition in contemporary international law that all States should incorporate human rights standards in their national legislation. While the means chosen to promote full realisation of economic, social and cultural rights of persons with disabilities will differ from one country to another, there is no country in which a major policy or programme effort is not required. The obligation of States Parties to the international human rights instruments to promote progressive realisation of the relevant rights to the maximum of their available resources clearly requires Governments to do much more than merely abstain from taking measures which might have a negative impact on persons with disabilities. The Charter of the United Nations itself identifies fundamental obligations of Member States to ensure respect of human rights and fundamental freedoms for all14.

(b) International instruments that are non-binding, such as declarations and rules, and might be useful in interpreting broader international standards and implementing them in national legislation.

International instruments, such as declarations, resolutions, principles, guidelines and rules, are not technically legally binding. They express generally-accepted principles and represent a moral and political commitment by States to enhance the status of persons with disabilities. They also can be used as guidelines for States in enacting legislation and formulating policies concerning persons with disabilities.

Disability-specific international instruments concerning the rights of disabled persons have also been adopted at the international level. Unlike the aforementioned international legal instruments, they are declarations, resolutions and guidelines adopted by the General Assembly of the United Nations that are legally non-binding. The instruments include: Declaration of the Rights of Mentally-Retarded Persons 15, Declaration on the Rights of Disabled Persons 16, World Programme of Action concerning Disabled Persons 17, Tallinn Guidelines for Action on Human Resources Development in the Field of Disability18, Principles for the Protection of Persons with Mental Illness 19, and the Standard Rules on the Equalization of Opportunities for Persons with Disabilities 20.
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3. Application of International Conventions, Standards and Norms to Domestic Law

(a) Application of international law.

Translation from an international convention, standard or norm to national law and then to local implementation is slow and complex but of primary importance. States are the major instrument in transforming certain legislative, administrative and judicial practices, which empower persons with disabilities to vindicate their rights. States that have become Parties to an international convention are legally bound to implement the provisions contained in the convention in their domestic jurisdiction. International law leaves it to States to adopt such legislative and other measures, consistent with their constitutional processes, to give effect to the obligations which they undertake to implement and ensure that any person whose rights or freedoms are violated have an effective remedy justifiable before independent and impartial tribunals.

Three main methods are available to implement international legal instruments in domestic law:

(1) Direct incorporation of rights recognised in the international instrument into what may be termed a "bill of rights" in the national legal order.

(2) Enactment of different legislative measures in the civil, criminal and administrative laws to give effect to the rights recognised in international legal instruments.

(3) Self-executing operation of international legal instruments in the national legal order.

The course of the legislative process will differ according to the relevant domestic legal systems. For instance, incorporation of international human rights principles and norms in national constitutions - or similar documents - remains the most important way of bringing national laws in conformity with international standards.

Direct application of international law by domestic courts also can play an important role in implementing international human rights norms applicable to persons with disabilities by means of compliance with relevant international standards and citing precedents in other jurisdictions. Due process of law has to be followed in matters of disability legislation. 

Furthermore, judicial initiatives may propel executive and legislative branches of Governments to act with regard to drafting, enforcing and evaluating disability legislation.

(b) Role of domestic courts - incorporation of international norms and standards by domestic courts.

Domestic courts can play a major role in interpreting and developing international standards and norms. As much as national courts can serve as an effective mechanism for the protection and extension of the rights of citizens, courts can play a major role in applying international standards in domestic issues of disability. Courts also may bring matters to legislative attention and encourage various interest groups to take up action on certain issues. The greater the extent to which international norms on disability is widely known, the greater the possibility of domestic courts complying with these norms. National courts could become fora for promotion and protection of international human rights of persons with disabilities. National courts also could contribute to establishment of an agenda for creation of national legislation in harmony with all other pertinent international norms and mobilise governmental and non-governmental action in support of equal opportunities for persons with disabilities.

Even if adoption of national legislation does not always ensure that individuals have recourse against violations of rights contained in international human rights instruments, the general character of treaty provisions makes it advisable for these instruments to be implemented by specific detailed provisions in domestic law.
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Memorandum item: Project on National Disability Legislation of the Division for Social Policy and Development

Within the framework of the approved programme of work for 1998-1999 of the global social development programme of United Nations, the Division for Social Policy and Development has included a project on "national disability legislation". The disability legislation project has two principal components: (l) preparation of a "manual "on formulation and evaluation of disability legislation and (2) compilation of a "compendium" of international instruments, norms and standards concerning persons with disabilities.
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1. Overview

The manual on national disability legislation is designed for the use by Governments, intergovernmental organisations, professional associations, non-governmental organisations and legal experts concerned with disability issues. 

The data available suggest that there is a significant need, especially in developing countries, for development of comprehensive disability legislation to improve the status of disabled persons. Although many countries have signed, ratified or acceded to the international human rights instruments, the rights of disabled persons have mostly been dealt with through rehabilitation programmes and public health legislation. As the international community has recognised the importance of promoting equalisation of opportunities for disabled persons to participate on the basis of equality in social life and development, it has become evident that the rights of disabled persons require more comprehensive treatment than in the context of rehabilitation and social services and should include the full range of human rights: civil, political, economic, social and cultural rights.

The manual would provide a brief introduction and concise guidance on international instruments, norms and standards concerning disabled persons adopted by competent intergovernmental bodies of the United Nations system that are applicable to national disability legislation. The manual would examine the way in which the rights of persons with disabilities may be promoted, protected and integrated into all areas of civil legislation. It also would address areas that require specific legislative treatment regarding persons with disabilities when general human rights legislation might sufficiently guarantee the rights of disabled persons. Areas of concern could include education, employment, health, and accessibility to the environment.

The manual aims to assist efforts to establish comprehensive legal frameworks for formulating and improving national legislation that promotes de facto equality. The manual would support Government initiatives to adapt national legislation to relevant international norms and standards concerning persons with disabilities, since disability issues are central to legislation in such area as employment, social security, education, housing, among others. The indivisibility of disability legislation from other branches of law demands an inter-related framework that would coincide with the socioeconomic policy framework of countries concerning persons with disabilities. 

Law remains as an important means of overcoming cultural and social barriers that are detrimental to the full participation of persons with disabilities in social life and development. Changes in norms and concepts of disability involves, therefore, changes in values at several levels of society, involving certain cultural and social norms which might perpetuate erroneous and inappropriate myths about disability. The manual also would aim at ensuring adoption of the disability perspective in domestic legislation, which can itself be a significant means of influencing and changing preconceptions about disability and social attitudes based on those misperceptions about persons with disabilities.
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2. How the manual and the compendium may be used in practice

· (a) The manual would provide a reference guide for Governments and legal experts to identify and incorporate international instruments applicable to disabled persons into domestic law. The manual also provides basic guidelines on implementation and monitoring mechanisms that exist at the national, regional and international level to ensure that disabled persons enjoy their rights in every day life. It is expected that the manual would contribute to increase awareness of internationally-accepted norms and standards aimed at promoting equalisation of opportunities for persons with disabilities, thus facilitating their full and effective integration in social life and development. The manual can assist non-governmental organisations to improve their information and education activities and assist Governments better to plan, implement and evaluate action concerning persons with disabilities. The manual also indicates possible roles that different actors in civil society can play in promoting equalisation of opportunities for disabled persons. 

· (b) The compendium of international instruments concerning persons with disabilities is a complementary reference to the manual. The purpose of the compendium is to present texts of all international instruments adopted by competent intergovernmental bodies of the United Nations containing provisions applicable to disabled persons. The compendium would contain provisions of international instruments to which the manual refers. The compendium would include both binding instruments - conventions, treaties - and non-binding instruments, such as declarations, principles, guidelines and programmes of action. It also would include both specific instruments relating to disability, and instruments containing provisions that affect the situation and rights of persons with disabilities. 
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